PROCEEDINGS 


OF 

A  BOARD  OF  OFFICERS, 

COS' VEXED  IX 

THE  CITY  OF  WASHINGTON,  D.  C., 

RELATIVE  TO  THE  TAT  OF  THE 

Brevet  Brigadier  General  of  the  Marine  Corps,  &c 


[Brevet  Brigadier  General  Henderson  trusts  that  all  those  whose  attention  haa 
been  directed  to  pages  8,  9,  66,  and  115,  of  the  Navy  Register  for  1846,  will  do 
him  the  justice  to  read  the  subjoined  report  and  argument,  and  the  few  remarks  at 
the  conclusion.] 


Proceedings  of  a  Board  of  Officers ,  convened  in  Washington 
city,  D.  C in  virtue  of  the  following  orders  : 

GENERAL  ORDERS  NO.  5. 

Adjutant  General’s  Office, 

Washington ,  February  26,  1845. 

I.  The  following  order  has  been  received  from  the  War  De¬ 
partment  : 

War  Department,  February  25,  1845. 

The  President  of  the  United  States  directs  that  a  Board  of 
Officers,  to  consist  of  Major  General  Scott,  Brevet  Major  Gen¬ 
eral  Jesup,  Brevet  Brigadier  General  Brooke,  Brigadier  Gen¬ 
eral  Wool,  Brevet  Brigadier  General  Gibson,  Brevet  Brigadier 
General  Jones,  and  Colonel  Bankhead,  Captain  Waggaman, 
Recorder,  be  convened  in  this  city  as  early  as  practicable,  for 
the  purpose  of  considering  and  reporting  upon  the  questions 
presented  in  the  within  paper  of  the  Hon.  the  Secretary  of  the 
Navy, 

WILLIAM  WILKINS, 

Secretary  of  War - 
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[Letter  of  the  Secretary  of  the  Navy  referred  to  above  ] 

Navy  Dp;partment,  February  24,  1845. 

Sir:  I  have  the  honor  to  request  that  you  will  be  pleased  to 
issue  an  order,  directing  a  Board  of  Army  Officers,  of  high  rank, 
to  consider  and  report  their  opinion  on  the  questions — • 

1.  Whether  the  commandant  of  the  marine  corps,  with  the 
brevet  rank  of  brigadier  general, is  entitled  to  the  pay  and  emolu¬ 
ments  of  his  brevet  rank  under  the  present  organization  of  that 
corps,  as  prescribed  by  law; 

2.  Whether  he  is  entitled  to  an  aide-de-camp;  and, 

3.  Whether  his  aide-de-camp  is  entitled  to  any  other  pay  and 
emoluments  than  such  as  may  be  allowed  by  law  to  the  rank 
which  he  has  as  an  officer  of  the  marine  corps, 

I  have  the  honor  to  be,  very  respectfully,  sir,  your  obedient 
servant, 

J.  Y.  MASON. 

The  President  of  the  United  States. 

II.  The  Board  will  convene  in  Washington  city,  I).  C.,  at 
10  o’clock,  A.  M.,  on  the  27th  instant,  in  one  of  the  rooms  on 
the  first  floor  of  the  building  occupied  by  the  Engineer  depart*- 
ment. 

By  order:  L.  THOMAS, 

Assistant  Adjutant  General, 


SPECIAL  ORDERS  NO.  14. 

Adjutant  General’s  Office, 

Washington ,  February  26,  1845. 

Brigadier  General  Wool  is  hereby  relieved  from  serving  m 
a  member  of  the  Board  of  Officers  instituted  by  general  orders 
No.  5,  of  this  date. 

By  order  :  L.  THOMAS, 

Assistant  Adjutant  General 


Washington  City,  D.  C., 

February  27,  1845 

The  Board  met,  pursuant  to  the  foregoing  orders.  Present — 
all  the  members,  and  the  recorder. 

A.  Thomas  Smith,  Esq.,  appeared  on  the  part  of  Brevet  Brig- 
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fidier  General  Henderson,  of  the  marine  corps,  and  requested 
that  he  be  allowed  until  to-morrow  to  prepare  a  statement  of 
*  the  facts,  and  an  argument  in  relation  to  the  questions  submit¬ 
ted  to  the  Board  for  its  consideration. 

His  request  was  complied  with,  and  the  Board  adjourned, 
to  meet  at  11  o’clock  to-morrow. 


Washington  City,  D.  C.? 

February  28,  1845. 

The  Board  met,  pursuant  to  adjournment.  Present — all  the 
members,  except  General  Jones,  who  was  prevented  by  indis¬ 
position  from  attending  the  meeting. 

Brevet  Brigadier  General  Henderson,  of  the  marine  corps, 
appeared  before  the  Board. 

After  some  discussion,  and  at  the  request  of  General  Hen¬ 
derson,  the  Board  concluded  to  proceed,  notwithstanding  the 
absence  of  General  Jones,  to  the  consideration  of  the  business 
before  it. 

A.  Thomas  Smith,  Esq.,  on  the  part  of  General  Henderson, 
appeared,  read  and  submitted  to  the  Board  paper  marked  A, 
being  an  argument  in  support  of  the  claim  of  General  Hen¬ 
derson  ; 

Also,  paper  marked  B,  being  a  copy  of  an  opinion  of  the 
Supreme  Court  of  the  United  States,  in  the  case  of  William  H. 
Freeman ; 

Also,  paper  marked  C,  showing  the  strength  of  two  regi¬ 
ments  of  infantry  and  the  marine  corps  ; 

Also,  paper  marked  D,  being  a  general  return  of  the  marine 
corps ; 

Also,  paper  marked  E,  being  the  correspondence  of  General 
Henderson  with  the  Secretary  of  the  Navy  and  the  Auditor  of 
the  Treasury ; 

Also,  paper  marked  F,  being  a  copy  of  the  order  appointing 
Lieutenant  Russell  aide-de-camp. 


OPINION. 

Having  duly  weighed  and  considered  the  three  several  ques¬ 
tions  from  the  Navy  Department,  propounded  through  the  Sec¬ 
retary  of  War,  by  order  of  the  Executive,  and  considering  them 
in  reference  to  the  62d  and  98th  articles  of  war ;  the  several 
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acts  organizing  the  marine  corps;  the  act  of  April  16,  1818, 
“  regulating  the  pay  and  emoluments  of  brevet  officers,”  with 
the  exposition  of  the  latter  given  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  the  United  States  vs*  William  H, 
Freeman,  December  term,  1844 — the  Board  answer  each  of  the 
said  questions  affirmatively. 

The  Board,  having  no  further  business,  adjourned,  sine  die , 

WINFIELD  SCOTT, 

Maj*  Gen.  and  Pres’ t  of  the  Board. 

George  G.  Waggaman, 

Captain  XJ.  S.  Army ,  Recorder. 

Approved  March  3,  1845. 

JOHN  TYLER. 


ARGUMENT. 

The  Hon.  the  Secretary  of  the  Navy,  concurring  in  what  is 
understood  to  be  the  opinion  of  the  Committee  of  Ways  and 
Means  of  the  House  of  Representatives,  has  declined  further 
to  recognise  the  rank  of  Brevet  Brigadier  General  Henderson, 
of  the  marine  corps;  and  the  Fourth  Auditor  has  been  in¬ 
structed  to  act  in  accordance  with  that  opinion,  unless  it  should 
be  reversed  by  the  Attorney  General. 

But  Brevet  Brigadier  General  Henderson  understands,  from 
the  notes  which  informed  him  of  the  determination  of  the  Hon. 
the  Secretary  of  the  Navy,  that  such  resolution  is  not  fixed 
and  final,  but  is  still  a  pending  question,  open  for  considera¬ 
tion  both  by  the  Attorney  General  and  the  Committee  of  Ways 
and  Means;  and  he  judges  this  the  appropriate  period  to  solicit 
a  hearing  in  behalf  of  privileges  bestowed  by  the  highest  con¬ 
stituted  authorities,  and  it  is  matter  of  congratulation  that  the 
persons  with  whom  rests  the  final  adjudication  of  this  question, 
are  so  peculiarly  competent  to  appreciate  the  legal  grounds  on 
which  its  ultimate  determination  must  rest. 

The  action  of  the  Hon.  the  Secretary  of  the  Navy  is  under¬ 
stood  to  be  based  on  the  non-existence  of  the  rank  of  brevet 
brigadier  general  in  the  marine  corps. 

It  is  respectfully  submitted,  that,  the  Hon.  Secretary’s  state¬ 
ment  of  the  difficulty  reveals  its  origin  and  suggests  its  answer. 
The  first  section  of  the  act  of  30th  June,  1834,  provides  for  the 
reorganization  of  that  corps,  and  names  a  colonel  as  its  highest 
officer ;  and  thence  has  been  inferred  the  illegality  of  the  rank 
of  brevet  brigadier  general.  Were  the  first  section  the  sole 
provision  on  the  subject,  and  were  the  marine  corps  a  sepa- 
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rate,  distinct,  and  independent  body,  not  a  component  part  of 
a  more  extended  organization,  the  inference  would  not  be  void 
of  plausibility,  though  even  then  the  case  of  Lieutenant  Colonel 
Harmer,  whose  promotion  to  the  rank  of  brevet  brigadier  gen¬ 
eral  by  President  Washington,  when  no  such  rank  was  pro¬ 
vided  for  by  any  act  of  Congress,  has  always  been  recognised 
as  valid  and  regarded  as  a  precedent,  would  stand  in  the  way 
of  such  conclusion. 

But  such  a  view  would  be  narrow,  partial,  and  imperfect; 
it  would  involve  a  total  misapprehension  of  the  origin,  nature, 
and  position  of  the  marine  corps,  and  its  relation  to  the  mili¬ 
tary  and  naval  arms  of  the  national  defence ;  in  a  word,  the 
error  is  the  same  that  would  vitiate  the  inference  that  no  offi¬ 
cer  in  the  infantry  could  be  promoted  by  brevet  to  the  rank  of 
brigadier  general,  because  the  highest  officer  of  his  regiment 
is  a  colonel. 

The  military  establishment  and  the  navy  are  the  two  great 
arms  of  the  national  defence ;  and  in  some  subdivision  of  one 
or  the  other  are  all  the  means  directed  to  that  end  disposed. 
The  military  establishment  includes  every  thing  not  included 
in  the  navy.  It  is  declared  to  consist  of  a  certain  number  of 
regiments  of  artillery,  infantry,  engineers,  officers  of  the  staff, 
&c.,  varying  in  number  with  the  vicissitudes  of  peace  and  war, 
but  always  including  similar  elements ;  its  numbers,  so  far  as 
any  alteration  was  required,  were  limited  and  defined  by  the 
act  of  1821  to  four  regiments  of  artillery,  eight  of  infantry,  and 
such  officers  of  engineers,  ordnance,  and  the  staff,  as  were 
therein  provided  for.  So  far,  then,  the  military  establishment 
appears  as  a  complex  whole,  constituted  of  the  above  subordi¬ 
nate  bodies,  and  of  each  of  them  the  highest  officer  is  a  colonel. 

But  these  colonels  have  been  promoted  to  higher  ranks  by 
brevet ;  and  a  question  arises,  by  what  rule  and  authority  was 
it  done  ?  How,  for  instance,  did  Walker  K.  Armistead,  colonel 
of  artillery,  reach  his  rank,  beyond  his  regiment,  of  brigadier 
general  by  brevet?  Certainly  not  by  promotion  within  the 
limits  of  his  regiment,  for  he  had  reached  its  highest  grade ; 
but  he  passed  into  a  higher  grade  of  officers  recognised  in  the 
military  establishment,  though  above  any  officer  of  a  regiment. 
The  act  of  1821,  prescribing  the  extent  of  the  military  peace 
establishment,  creates  one  major  general  and  two  brigadier 
generals;  and  into  this  grade,  beyond  the  narrow  limits  of  the 
regiment,  can  its  highest  officers  be  promoted.  But  suppose 
another  corps,  for  instance  a  regiment  of  dragoons,  be  subse¬ 
quently  raised,  or  existed  before,  and  is  left  undiminished,  does 
it  not  become  or  continue  a  component  part  of  the  military 
establishment  ?  If  not,  to  what  department  does  it  belong  ? 
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Thus  the  act  of  March  2,  1833,  created  a  regiment  of  dragoons* 
and  constituted  its  highest  officer  a  colonel.  This  regiment, 
when  raised,  formed  an  integral  part  of  the  military  establish¬ 
ment,  and  its  officers  could  aspire  to  the  highest  ranks  recog¬ 
nised  in  the  military  establishment,  though  above  those  recog¬ 
nised  in  their  regiment  of  dragoons.  A  colonel  of  dragoons 
may  be  raised  by  brevet  to  the  grade  of  brigadier  general. 
Moreover,  the  military  nature  of  the  corps  would  not  be  im¬ 
paired  by  prescribing  for  it  a  special  duty,  such  as  watching 
certain  Indian  tribes,  though  leaving  it  still  subject  to  the 
power  of  the  President  to  order  it  to  act  in  any  manner  with 
the  other  military  corps.  The  case  would  be  strengthened, 
rather  than  otherwise,  if,  when  this  corps  or  regiment  was 
first  raised,  it  was  provided  “that,  in  addition  to  the  present 
military  establishment  of  the  country,  such  a  body  should  be 
raised  and  organized.” 

Such,  it  is  respectfully  but  confidently  submitted,  is  the  true 
state  of  the  case,  with  respect  to  the  marine  corps.  The  act 
of  July  11,  1798,  which  gave  its  being,  impressed  upon  it  a 
military  character.  It  declared  that,  in  addition  to  the  present 
military  establishment,  there  shall  be  raised  and  organized  a 
corps  of  marines,  to  consist,  &c.,  (section  1st.)  The  whole 
style  of  its  organization  is  military — the  grades  of  its  officers, 
its  discipline,  its  duties,  its  disabilities,  its  compensation,  and 
its  sphere  of  action ;  and  the  act  of  1834,  while  to  some  extent 
it  alters  its  internal  structure  and  organization,  leaves  untouch¬ 
ed — nay,  fully  recognises — its  relation  to  the  military  estab¬ 
lishment,  as  fixed  by  the  act  of  1798.  Thus  the  very  act  which 
declared  that,  in  addition  to  the  then  present  military  establish¬ 
ment,  a  corps  of  marines  should  be  raised,  makes  that  corps 
liable  to  do  duty  in  the  forts  and  garrisons  of  the  United  States 
on  the  seacoast,  or  any  other  duty  on  shore  prescribed  by  the 
President,  (section  6,  1798.)  Its  pay  is  fixed  by  the  act  to 
ascertain  and  fix  the  military  establishment  of  the  United 
States,  (1798,  section  4,)  to  which  it  was  an  addition;  and 
when  on  duty  on  shore,  it  is  subject  to  the  rules  for  the  gov¬ 
ernment  of  the  military  establishment,  (1798,  section  4;)  and 
the  act  of  1834  declares  that  such  pay  as  shall  hereafter  be 
allowed  to  similar  grades  in  the  infantry  of  the  army  shall  be 
allowed  to  the  officers  of  the  marine  corps;  thus  showing 
prospectively  its  connexion  with  the  military  establishment, 
(section  5.)  The  President  is  expressly  authorized  to  prescribe 
such  military  regulations  for  the  discipline  of  the  corps  as  he 
may  deem  expedient,  (act  1834,  section  8;)  and  its  officers  are 
on  the  same  footing,  as  to  rank,  as  officers  of  similar  grades  in 
the  army;  and  it  is  expressly  provided,  that  none  of  its  officers 
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shall  command  a  navy  yard  or  a  vessel  of  the  United  States, 
(act  1834,  section  4.)  The  articles  of  war  adopt  and  follow 
out  the  provisions  of  the  law  which  constitute  this  corps  a 
component  part  of  the  military  establishment,  when  they  per¬ 
mit  officers  of  the  marine  corps  to  enter  into  the  formation 
of  military  courts  martial,  (article  68;)  and  by  declaring  that, 
when  several  corps  of  the  army  shall  happen  to  do  duty  to¬ 
gether,  the  officer  highest  in  grade,  whether  of  the  line  of  the 
army,  of  the  militia,  or  of  the  Marine  Corps,  shall  command 
the  whole,  (article  62.) 

Even  when  detachments  of  this  corps  are  stationed  on 
board  the  vessels  of  the  United  States,  they  are  there  as  mili¬ 
tary  men.  The  detachments  on  board  of  line  of  battle  ships 
and  frigates,  and  at  the  several  shore  stations,  are  placed  on 
the  same  footing  with  companies  of  the  infantry,  (order  of  the 
11th  April,  1839,)  and  their  office  at  sea  is  to  act  as  guards  of 
the  discipline  of  the  ship  ;  and  the  principle  upon  which  its 
efficiency  rests,  is  the  esprit  de  corps  which  results  inevitably 
from  classing  men  together  in  several  separate  bodies,  with 
different  ranks,  and  forms,  and  duties,  and  officers.  From 
such  differences  arises  the  idea  of  opposition  to  each  other, 
and  an  obstacle  is  interposed  to  combination  for  mutinous 
purposes ;  and  the  discipline  and  safety  of  the  ship  and  the 
officers  is  ensured  by  the  balance  of  different  and  adverse 
powers.  But  destroy  its  military  character,  and  its  utility  is 
gone — it  becomes  only  another  body  of  sailors,  which  the 
heat  of  the  first  discontent  will  melt  down  with  the  rest  into 
a  common  mass.  That  detachments  of  this  corps  act  on  ship¬ 
board  in  no  manner  militates  against  its  relation  to  the  military 
establishment,  any  more  than  the  appointing  a  regiment  of 
dragoons  to  watch  certain  Indian  tribes,  or  to  guard  the  Presi¬ 
dent  or  either  House  of  Congress  in  time  of  civil  commotion. 
The  intimate  relation  which  this  corps  bears  to  the  military 
establishment  is  further  developed  and  illustrated  by  the  pro¬ 
visions  relative  to  brevet  rank — a  peculiarity  of  the  military 
establishment,  and  utterly  unknown  in  the  navy.  The  act  of 
1812  regulated  brevet  rank  and  emoluments  in  the  army , 
one  branch  of  the  military  establishment ;  the  act  of  1814 
prescribed  precisely  the  same  regulations  for  such  promotions 
of  officers  of  the  marine  corps ;  and  the  decision  of  the  Su¬ 
preme  Court  has  declared  the  intent  of  the  Legislature  to  be 
to  place  the  officers  of  the  whole  military  establishment  on 
the  same  footing  as  to  brevet  rank  and  emoluments.  The 
case  of  the^United  States  vs.  Freeman,  (3d  How.,)  fully  and 
expressly  recognises  the  marine  corps  as  a  part,  an  integral 
member,  of  the  military  establishment  of  the  country.  Free- 
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man  claimed  certain  emoluments,  as  incident  to  his  brevet 
rank,  under  the  act  of  the  30th  of  June,  1814.  The  principal 
question  was,  whether  the  act  of  1818,  making  brevet  pay  of 
the  officers  of  the  army  depend  on  a  command  equal  to  their 
brevet  rank,  extended  to  the  marine  corps.  The  court  de¬ 
clared  it  to  be  beyond  doubt  that  the  marine  corps  is  an  ad¬ 
dition  to  the  military  establishment,  and  recognises  the  con  ¬ 
tinuance  of  that  character  impressed  on  it  by  the  act  giving  it 
existence.  It  further  observes,  that,  though  the  words  “  offi¬ 
cers  of  the  army”  did  not  of  themselves  include  those  of  the 
marine  corps,  yet  the  facts  that  the  act  seemed  to  include  all 
officers  of  the  military  establishment,  of  which  the  marine 
corps  was  a  part ;  that  all  officers  entitled  to  brevet  rank  and 
emoluments  had  been  placed  on  the  same  footing  by  the  acts 
of  1812  and  1814  ;  and  that  the  second  section  of  the  act  of 
1818  included  all  officers  by  brevet,  showed  the  intention  to 
use  the  words  “  officers  of  the  army”  of  themselves  designating 
a  particular  class,  in  a  wider  sense,  and  as  synonymous  with 
officers  of  the  military  establishment.  The  court  could  not 
avoid  the  conclusion,  that  the  act  of  1818  placed  the  officers  of  the 
army  and  the  marine  corps — that  is  to  say,  all  the  officers  of  the 
military  establishment ,  on  the  same  footing  as  to  brevet  pay 
and  emoluments.  Thus  it  appears  the  act  of  1812  was 
not  sufficiently  comprehensive  in  its  language  ;  that  of  1814 
supplied  that  deficiency,  and  thenceforth  the  law  stood  and 
was  construed  as  if  the  two  acts  had  been  blended,  and  the 
President  had  been  authorized  to  confer  brevet  rank  on  all 
officers  of  the  military  establishment  of  the  United  States  for 
meritorious  circumstances.  And,  acting  on  that  supposition, 
the  court  extended  the  words  (( officers  of  the  army,”  though 
technically  appropriate  only  to  a  subordinate  class,  to  the  full 
limits  of  their  popular  meaning,  as  including  the  whole  land 
service — to  the  whole  military  establishment  of  the  country  ; 
and  it  ascribes  the  error  of  the  accounting  officers  to  a  failure 
in  giving  to  those  words  this  more  comprehensive  meaning, 
(p.  564.)  This  construction  of  the  acts  of  1812  and  1814  as 
one  act ,  intended  to  accomplish  a  single  object,  the  latter  sup¬ 
plying  what  had  been  excluded  inadvertently  by  the  too 
narrow  wording  of  the  former,  is  powerfully  supported  by  the 
whole  opinion,  but  specially  so  by  the  emphatic  remark  on 
page  564,  that  the  right  to  brevet  pay  results  from  the  ma¬ 
rine  corps  having  been  subjected  by  the  act  of  1798  and 
other  acts  of  Congress  to  the  same  rules  and  articles  of  war 
as  are  prescribed  for  the  military  establishments  of  the  United 
States ;  and  from  the  exception  in  the  second  section  of  the 
act  of  1834,  exempting  them  from  the  regulations  established 
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tor  (he  navy,  when  detached  for  service  with  the  army.  The 
military  character  of  the  corps  then  establishes  its  right  to 
brevet  pay  and  emoluments;  and, in  the  absence  of  any  limit, 
its  officers  may  aspire  to  the  highest  rank  recognised  in  the 
military  establishment  to  which  they  belong.  The  act  does 
not  limit  the  promotion  by  brevet  to  the  grades  in  the  corps; 
but  all  officers  of  that  corps  may  be  brevetted.  Is  the  Colonel 
alone  excluded  from  the  act  ?  Certainly  not  so  by  the  act; 
and  if  he  is  capable  of  receiving  brevet  rank,  it  can  only  be  by 
promotion  to  a  higher  rank  in  the  general  military  establish¬ 
ment.  No  reason  exists  to  limit  the  bestowal  of  the  title ,  and 
equity  and  the  policy  of  the  law  equally  forbid  the  imposition 
of  the  burden,  without  a  compensation  of  more  extended  com¬ 
mand.  When  in  actual  service  in  the  field,  all  distinction  is 
and  ought  to  be  obliterated.  The  whole  military  establish¬ 
ment  is  liable  to  the  same  duties,  encounters  the  same  dan¬ 
gers,  is  subjected  to  the  same  chances  and  trial  of  war.  Its 
various  component  corps  fight  side  by  side  in  the  same  field  ; 
and  they  should  be  inspired  to  deeds  of  daring,  not  merely  by 
the  stirring  incitements  of  glory,  but  by  the  more  substantial 
supports  and  allurements  of  elevated  rank,  accompanied  with 
suitable  and  equal  emoluments.  To  close  the  career  of  eleva¬ 
tion  to  one  corps,  while  it  is  left  open  to  another,  acting  on  the 
same  field,  is  to  deaden  its  activity,  to  inspire  heartburnings 
and  jealousies,  to  paralyze  the  energy  in  the  day  of  action. 
From  the  policy  and  the  reason  of  the  law,  we  may  infer  its 
construction  and  extent  ;  and  they  combine  to  reprobate  the 
exclusion  of  the  officers  of  the  marine  corps  from  the  rank 
and  emoluments  which  await  the  officers  of  the  engineers  or 
the  artillery.  Such  appears  to  have  been  the  uniform  under¬ 
standing  of  the  Government  and  its  officers.  The  rank  of  Colo¬ 
nel  in  the  marine  corps  was  first  created  by  the  act  of  30th 
of  June,  1834;  yet,  when  that  act  was  fresh  in  the  memory 
of  the  Senate  and  the  President,  the  latter  conferred  and  the 
former  sanctioned  a  commission  giving  to  Lieutenant  Colonel 
Henderson  the  rank  of  colonel  by  brevet,  to  take  effect  as  of 
the  date  of  the  17th  of  October,  1830 — thus  conferring  rank 
by  brevet  retrospectively,  four  years  before  the  existence  in 
the  corps  of  that  grade.  But  that  grade  then  existed  in  the 
military  establishment ,  of  which  the  marine  corps  was  a 
part;  and  that  case  shows  that  its  officers  were  considered 
capable  of  brevet  rank  beyond  a  grade  recognised  in  their 
corps.  The  Marine  Corps  was  ordered  on  duty  with  other 
portions  of  the  military  establishment  in  the  field  in  1S36,  and 
there  continued,  till  recalled  in  1S3S,  in  active  and  arduous 
service  against  the  Indians.  General  Jackson  showed  his 
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estimate  of  the  services  of  that  corps,  and  of  Colonel  Hender- 
son  in  particular,  by  nominating  him  for  promotion  by  brevet 
to  the  rank  of  brigadier  general ;  and,  though  the  Senate  did 
not  then  act  on  that  nomination,  it  shows  that  so  great  a  sol¬ 
dier  as  General  Jackson  considered  the  marine  corps  a  part 
of  the  military  establishment,  and  its  officers  susceptible  of 
being  nominated  to  its  higher  grades.  The  final  action  of  the 
Senate  confirming  the  nomination  of  Colonel  Henderson  for 
that  rank  by  brevet, by  President  Tyler,  to  take  rank  retrospect¬ 
ively  from  the  27th  of  January,  1837,  is  entitled  to  no  slight 
consideration.  It  was  most  deliberately  done,  and  had  been 
before  that  body  ever  since  the  nomination  was  sent  in  by  Presi¬ 
dent  Jackson,  while  Colonel  Henderson  was  actually  serving 
in  the  field. 

If,  then,  colonels  of  artillery,  of  infantry,  of  engineers,  of 
dragoons,  can  be  promoted  by  brevet  to  higher  rank  than 
exists  in  their  respective  corps,  why  should  we  arbitrarily 
deny  the  same  distinction  to  the  officers  of  the  marine  corps  ? 
Why,  when  the  law  regulating  brevet  rank  and  emoluments 
is  the  same  as  to  the  whole  military  establishment ;  when  the 
President  has  power,  and  has  actually  exercised  it,  of  detailing 
any  portion  of  the  marine  corps  for  military  service  in  the 
field  ;  when  the  officers  and  soldiers  of  that  corps  had  actually 
been  subject  to  the  same  rules  and  regulations,  performed  the 
same  duties  not  discreditably  to  themselves,  had  cheerfully 
encountered  the  same  hardships  and  perils,  should  the  Presi¬ 
dent’s  hands  be  tied,  that  he  should  not  bestow  on  them  the 
same  rewards  for  meritorious  and  faithful  services  in  the  field, 
which  inspire  and  support  their  fellows  in  arms,  the  other 
portions  of  the  military  establishment,  in  the  hour  of  trial  and 
danger  ? 

The  troops  under  Brevet  Brigadier  General  Henderson’s 
command  more  than  suffice  to  entitle  him  to  his  brevet  pay  ; 
and  the  case  of  the  United  States  vs.  Freeman  shows  that 
such  is  the  measure  of  the  right  to  the  emoluments  of  brevet 
rank  in  the  marine  corps,  as  well  as  in  the  other  portions  of 
the  military  establishment. 

On  such  a  subject,  the  opinions  of  military  men  are  entitled 
to  great  weight ;  and  not  the  less  so  when  they  have  solemnly 
responded  to  the  questions  of  the  Hon.  the  Secretary  of  the 
Navy,  officially  propounded. 

Yet  a  Board  of  the  highest  officers  known  to  the  service,  con¬ 
vened  at  his  request,  to  assist  in  confirming  or  removing  his 
doubts  about  the  right  of  Brevet  Brigadier  General  Hender¬ 
son  to  the  emoluments  of  his  brevet  rank,  have  distinctly  and 
unequivocally  decided  in  his  favor.  With  military  brevity, 


they  have  answered  affirmatively  all  the  questions  submitted 
for  their  consideration ;  and  the  first  one  involves  the  whole 
merits  of  the  present  controversy.  That  Board  distinctly  say, 
that  on  consideration  of  the  question  submitted,  with  reference 
to  the  6 2d  and  63th  of  the  articles  of  war,  regulating  the  pay 
and  emoluments  of  brevet  officers,  and  the  case  of  the  United 
States  vs.  Freeman,  they  are  of  opinion  that  Brevet  Brigadier 
General  Henderson  is  entitled  to  the  pay  and  emoluments  of 
his  brevet  rank,  under  the  present  organization  of  the  corps  of 
marines,  as  prescribed  by  law.  Can  he  be  entitled  to  his  pay, 
&c.,  under  the  present  organization  of  that  corps,  as  established 
by  law,  if  not  entitled  to  his  rank ,  either  in  that  corps  or  be¬ 
yond  it  ?  The  Board  must  have  considered — they  must  be 
taken  to  have  decided — that  his  rank  was  legally  bestowed  in 
the  military  establishment,  and  that  the  corps  of  marines  was 
a  command  coextensive  with  his  rank.  Should  not  the  Navy 
Department  be  content  to  abide  by  the  decision  of  a  military 
tribunal  convened  at  its  instance  to  confirm  or  dispel  its  doubts  ? 


In  publishing  the  report  of  a  Military  Board,  and  an  argument  sustaining  the 
legality  of  that  report,  Brevet  Brigadier  General  Henderson  will  remark  only,  that 
it  appears,  upon  page  66  of  the  Navy  Register  for  1846,  that  he  was  appointed  a 
brevet  brigadier  general  on  the  3d  March,  1813,  to  take  rank  from  the  27th  Jan¬ 
uary,  1837,  and  that  the  Board,  to  consider  and  report  on  his  right  to  the  pay  of 
his  brevet  rank,  was  not  convened  till  two  ^ears  after. 

The  convention  of  this  Board  was  occasioned  by  an  order  of  the  Comptroller  to  stop 
the  extra  pay  of  his  aide-de-camp,  which  had  been  allowed  him  by  the  Navy  De¬ 
partment  nearly  two  years  before — requiring  him  also  to  refund  the  amount  already 
received.  This  order  imposed  upon  Brevet  Brigadier  General  Henderson  the  obli¬ 
gation  of  referring  the  subject  to  the  decision  of  the  President  of  the  United  States; 
and,  to  sustain  the  right  of  his  aide-de-camp  to  the  pay  which  had  been  allowed  him, 
it  became  necessary  to  prefer  his  own  claims  to  the  pay  of  his  brevet  rank,  which 
he  had  not  heretofore  done. 

By  the  direction  of  the  President,  the  whole  matter  was  placed  before  a  Board  of 
army  officers,  of  the  highest  rank,  distinguished  as  well  for  ability  and  integrity  aa 
for  experience  in  military  law  and  usage;  which,  with  the  opinion  of  the  Supreme 
Court  in  the  case  of  the  United  States  vs.  William  H.  Freeman  before  it,  unan¬ 
imously  leported  in  favor  of  the  claim.  This  report  was  approved  by  the  President, 
and  the  difference  of  pay,  &c.,  between  a  colonel  and  a  brigadier  general,  from  the 
27th  January,  1837,  to  the  1  st  January,  1846,  for  a  period  of  nine  years,  was  re¬ 
ceived  by  him. 

/ 

The  amount  so  received  constitutes  more  than  three  fourths  of  the  sum  of 
$  12, 698  33,  stated  in  the  Register,  page  115,  to  have  been  paid  him  in  the  year 
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1845 — his  lineal  pay  (see  Register,  pages  8  and  9)  amounting  to  $3,319  50  for 
that  year.  There  is  an  error  in  the  statement  of  fuel,  the  Register  giving  the  price 
of  wood  on  this  station  the  cost  of  $7  per  cord,  while  he  received,  on  an  aver¬ 
age,  but  $5,  or  thereabouts — making  a  difference  of  $79,  and  reducing  his  annual 
pay  to  $3,240  50,  in  place  of  $3,3 19  50. 

By  an  order  from  the  Navy  Department,  Brevet  Brigadier  General  Henderson 
has  only  received  his  lineal  pay  since  the  1st  January,  1846,  while  he  thinks  him¬ 
self  justly  and  legally  entitled  to  the  pay  of  his  brevet  rank — basing  his  claim  for  it 
on  the  report  of  the  Board  of  Army  Officers,  sustained,  as  it  was,  so  strongly  and 
conclusively,  by  the  opinion  of  the  Supreme  Court. 
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